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Request to make verbal presentation 
1.1  The former and late  Chief Justice the Honourable Ismail Mohamed when he was chairman of the South African  Law Commission  concluded the report of the Commission deliberating on Muslim Personal Law(MPL) a decade or more ago that the ideal way to give legal consequences to Muslim Marriages and matters relating to MPL was what the previous draft of the Superior Courts Bill 2010 called a Special Matters Court. This was not proceeded with at the time  because of limited state resources. Because he was himself a Muslim Chief Justice Ismail Mohamed had a deep and specialist knowledge  of the religious marriage  laws of  Muslims  and must have influenced the Commission to come to this conclusion. The Commission must also have been persuaded to do so because the Chief Justice must have convinced them that no Muslim irrespective of their school of thought will have a quarrel with such a determination and that the introduction of a separate court manned by a Muslim Bench will be a stepping stone to address the imbalances of the past in regard to the absence of the legal consequences for their religious marriages which has caused much hardship to many Muslims in South Africa.
“ The ideal method of legally enforcing Islamic marriages is through the establishment of  separate courts presided over by competent Qadis (judges) who are expert jurists in Islamic law but not know possible because of limited state resources.”
 (SALC report:  Chapter 5 Clause 5.1 ‘ the rationale behind and the principles underlying the draft Bill on Muslim Marriages’. ) 
1.2   I was part of a delegation of the Islamic Unity Convention in 1995 which requested interim arrangements prepared by Sheikh Dr  Abdul Kariem Toffar its chairperson and supported by Robben Islander Imam Achmat Cassiem who was also part of the delegation  to give legal consequences to Muslim Marriages    from former and late Minister of Justice the Hon Dullah Omar and senior officials of the Department of Justice. The Minister suggested that we wait for legislation reforming our court structures (Superior Courts Bill) and find the space for the separate court recommended by Chief Justice Ismail Mohamed.  Soon after this meeting judges dealt with MPL matters differently than it was done in the past and there was a flurry of cases many which concerned expert jurists in Islamic law.  
1.3   ALJAMA-AH registered as a national political Party in 2007 and took up the issue of MPL in 2008 with the Joint  Constitutional Review Committee under the chairmanship of  the Hon Mr S.D. Montsitsi MP. In response to its submission the parliamentary legal advisor Advocate F. S. Jenkins noted  that the MPL Bill was put on hold because of resistance in the Muslim community to the codification of Muslim Marriage Laws. AL JAMA-AH understood this to mean that lawmakers should not dabble in ecclesiastical matters.

1.4  AL JAMA-AH contested the 2009 national elections and 25947 Muslims voted in favour of its manifesto  pledge to lobby for a separate court as envisaged by Chief Justice Ismail Mohamed. This is the only known attempt to get Muslim views on MPL through the ballot box. An appeal for a Commission of Enquiry was turned down by government because of limited state resources.  
1.5  In December 2010 the cabinet released the Muslim Marriages Bill (MMB) for comment codifying Muslim Marriage law. This has become the most divisive issue in the Muslim Community in its over 300 year history in South Africa. The religious leaders do not agree on even one clause in the Bill. Chief Justice Ismail Mohamed must have had the “wisdom of Solomon” to rather suggest the ‘separate court” as a first step which would build up a body of jurisprudence on Muslim marriages. 
1.6. AL JAMA-AH made a submission on the MMB after wide consultation in the Muslim community in the light of a court order made by the learned Judge J. Bhika (South Gauteng High Court) that it engages the Muslim community as its only National Muslim Political Party  and  do so.(case 8829/11) The submission motivated the introduction of a 6th specialist court to be named the Special Matters Muslim Marriages Court. 

2.1 If we are granted an opportunity to make a verbal presentation we will show how this separate court will go a long way to alleviate the hardships experience d by Muslims with regard to the lack of full legal consequences for their Muslim marriages and why provision should be made in the Superior Courts Bill for it and not the MMB. 

2.2  AL JAMA-AH would also like to ‘HAVE ITS SAY” on why the Constitutional Court should not be the apex court on religious doctrine and more specifically Muslim Marriage Law and rather in these matters   “judicial silence should be the golden rule.” 
Looking forward to a positive response.

I am, Sir,

Yours faithfully
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