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LABOUR BROKERS: SUBMISSION TO THE PORTFOLIO COMMITTEE ON LABOUR.

The Chairperson

Portfolio Committee on Labour.

The Honourable Ms L. Yengeni

Parliament.

The submission of AL JAMA-AH is that the portfolio committee recommend to Parliament to amend our employment laws to provide that:

1. No person may for reward employ any person with a view to making that person available to a third party to perform work for the third party. This includes labour brokers and temporary employment services (TES). Regulation of this industry should be limited to the expiry of the  existing commercial contracts between labour brokers/TES and their clients which can exist for the next five years. This ban may exclude first time school leavers but subject to strict regulation if it is the first step to guaranteed employment for them on leaving school. In the longer term this can facilitate full employment in South Africa which should not be the domain of first world countries only.

2. The loopholes and grey areas already highlighted in the substantial submissions in front of you  should also include a broader definition of dismissal as this has been used by employers to opt out of job security and retrenchment legislation including the obligation of severance pay. We refer to judgements in the Labour Court and determinations in the CCMA in the matter between Fidelity Supercare vs Uposa (Justice Basson) Prestige Cleaning Services/Bidvest vs SATAWU (Commissioner Faith Bantwini).

3. Another loophole you must sort out is the sectoral determination for contract cleaners which must be scrapped in spite of one or two good provisions as it has stripped 300 000 workers of their job security, their dignity and service benefits  for life.
4. This committee is going to get nowhere with its recommendations if it does not address the perceptions that we have a lame duck department of labour, They chop and change director generals and have acting CEO’s. The sheltered employment sector under their watch is disgusted with their employment practices but that is another matter which we hope you will get round to investigate. The Department of Labour makes the Minister look like all thunder but no lightning.  
I want to address this committee on job security which should be one of the core values to compensate the victims of apartheid  employment laws who did not even  demand reparations from the captains of industry in 1994. It is AL JAMA-AH’s view that the least these captains of Industry can do to help redeem their sins of the past is to bring about full employment in South Africa now that the liberation led government has helped them treble their profits over the past 15 years. You know madame chair that the right to work in terms of our constitution is closely linked to the right to job security embodied in the Freedom charter. Fifteen years into democracy this job security the Freedom charter speaks about is still out of our reach. I do a radio call in programme for the past 15 years and on every show there are workers who call in devasted by the lack of job security.

The creation of “decent jobs” is what the voters of this country voted for in 2009 and should be your focus. Decent jobs will eradicate  poverty especially the trend  of feminising poverty as more and more women become the  targets of employers who want to strip them of their job security and core social security benefits using labour brokers and TES to do so. Lowering bids to sell especially the labour of women workers to employers who want to be known as clients is out of place in a South Africa in the advance stages of transformation. However I do not agree with the views expressed at these hearings that labour brokering is akin to human trafficking and slavery and ask you stop this bashing as we are not going to get anywhere to properly engage labour brokers.  It is your Party that says “working together we can do more”. 

There would have been a place for labour brokers  and TES in a post Polokwane administration in South Africa  if they paid their employees as well as their clients do. No one would have a quarrel with labour brokers if they for example paid their contract cleaners as well as the in house cleaners of their clients. The same pay, the same social security benefits like a pension and medical fund, share options if there is such a benefit, long service awards and section 189 rights and severance pay to soften the blow if they are retrenched. And even career development paths. The National Cleaning Contractors Association seems to have done well here and is a key player in the Services Seta. It is clear that labour brokers have messed up big time but they seem to have developed a relationship with employers that government has failed to do getting workers jobs and maybe we must use that expertise to get them to get all our school leavers employed.  

Namibia which has some of the most flexible labour laws in our region to lure foreign investors has woken up to the harsh realities that some employers will never change their ways and have banned Labour brokers. Its new Labour Act 2007 states that “no person may for reward employ any person with a view to making that person available to a third party to perform work for the third party.” The country will be better off after the initial fall out and backlash. 

Our country must catch up and do the same sooner than later. South Africa  has a “decent work” deficit because  too many jobs are created with less and less  security in spite of section 189 of the LRA and section 41 of the Basic Conditions of Employment Act which provides for extensive consultations to prevent job losses and to “soften the blow”  and pay severance pay if retrenchment is inevitable. The 500 000 jobs being created before Xmas although mu ch needed is not helping the struggle for decent jobs and job security envisaged by the Freedom charter. The irony is that government also uses labour brokers here. Employers  however have found the loopholes and grey areas in our labour laws as they plot to “opt out” of this cost and circumvent our labour laws. There are many ‘opt out” consultants, lawyers and advocates around only to willing to help them. Under the guise of outsourcing, operational requirements  and focusing on core business they get labour brokers to bid for contracts and “out of the door” goes job security and workers rights are thrown to the dogs. Workers lose their service benefits, social security benefits and their work tenure are linked to the commercial contract between the employer who now becomes a client and the Labour broker. The CCMA becomes powerless to enforce fairness as contract law now comes into play and the definition of a dismissal becomes a football. Without a dismissal section 41 of the BCEA entitling  workers to  severance pay does not apply. In the contract cleaning sector 300 000 cleaners have lost their right to severance pay for life  even if they stay with  the same employer  and work on the same site for 20 years. I have referred to the two cases won by labour brokers earlier. When the  labour broker  lose their commercial contract then the cleaner walks away with no severance pay. 

The hands of government are not clean and they  also use labour brokers  and TES. Before the elections the Department of Health awarded a contract to the Mpiliseni Consortium which required 150 cleaners to clean the wards of the Lentegeur Psychiatric hospital in Mitchells Plain Cape Town. Nearly 80% of the tender is for labour costs for  these 150 workers. The other costs are for chemicals and cleaning materials. The consortium consists of 3 partners including a BEEE partner and a JSE listed company. Each one of them gets a slice but then they put the cleaning out to tender and dozens of labour brokers put in their bids. Imagine the pressure on the existing labour broker. To maximize profits they dictate to the labour broker to reduce normal working hours as contract cleaners  are paid by the hour and after taking his cut the crumbs are paid to the cleaners. The labour broker  will tell you he does not pay below the belt and if you examine the sectoral determination for contract cleaners then we find that the Employment Conditions Commission has lost its way, the Minister of Labour has lost his way, the 17 trade unions who contributed to the sectoral determination has lost their way. I ask you who is the employer. President Zuma, the Minister of Health, the Department of Health, The Senior Superintendent, the Consortium or Spick and Span. So Aunty Anne who has worked there for 20 years now earn R1200 per month the same wages she earned 10 years ago. Wilhemina  who fetched her brothers bones from Mafeking not so long ago to rebury it asks the question is this what he died for as she battles to make ends meet like so many MK families. You may be wondering where I am going with this case study. If you are going to fix grey areas and loopholes you must get rid of this determination in spite of the fact that it may have one or two good provisions. What this sectoral determination did was to take away the service rights of  300 000 cleaners. They are not entitled to severance pay for life. Their working hours can be reduced to 20 hours per week with loss of pay. No job security because if the client ends the contract with the labour broker they are without jobs. Employers took these rights to the Labour Court  just to make sure and trade unions now have egg on their face as they signed off this determination. This sectoral determination is just what “labour brokers want”. Opting out of our labour laws like you cannot imagine. The employment contract of the National Contract Cleaners Association used by hundreds of their members looks like an HP agreement. I have a copy here. Workers have now become a commodity under the noses of trade unions and  the Employment Conditions Commission. Aunty Anne and Wilhemia stands no chance against this Association whose members includes the whose who of employers.

Let me tell  you about Bidvest a JSE listed  and international company  whose Prestige cleaning arm  won the case in the Labour Court I referred to earlier cleans the shopping Mall in Mitchells Plain owned by another JSE listed company  Liberty Life and as I speak workers are in distress as the contract is up for renewal and their employer who has  also secured 2010 world cup  cleaning contracts are again bidding for a renewal of the contract and any discounts are  likely to be recovered from the payroll by reducing normal working hours. Then they  also boast they provide employment for 60 000  contract cleaners. 

Labour brokers must not be the only punching bags. Employers and state entities are also the culprits and a blot against the Freedom charter which they must have forgotten about. What they are trying to tell us: To hell with South Africa’s new values. To hell with the priority of our government for decent work. To hell with the Freedom charter which demands job security for all. Best practice for them is certainly not to help with job security and the joke of the year is that some of these employers who use labour brokers get awards as “best employer to work for”.  Employers and labour brokers have outsmarted those of us determined to ensure that South Africa has the best labour laws in the world.

The country will never meet its aspirations for decent work  and providing  protection against discrimination in terms of ILO standards while we still have a situation where employers are allowed to sell workers labour and clients get these employers to bid for this opportunity allowing them to walk away from their obligations as employers. Regulating labour brokers to  help secure workers rights will be a waste of time as employers will just find a way to “opt out” of their obligations. I hope this committee will not be fooled and held to ransom just because labour brokers supported by greedy clients employ a large chunk of the labour force. 

It is important that the committee tighten up procurement policies of government departments like the health department  who outsource hundreds of cleaners to clean the wards of hospitals. Contracts should not be awarded unless bidders pass the test of providing decent work. There are instruments available to measure this. 

GANIEF HENDRICKS 

B.A. HONS (INDUSTRIAL PSYCHOLOGY)
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